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Sec. 705 Definitions

*      *      * 


(20) Individual with a disability


(A) In general


Except as otherwise provided in subparagraph (B), the term ‘indi​vidual with a disability’ means any individual who -- 


(i) has a physical or mental impairment which for such individual constitutes or results in a substantial impediment to employment; and


(ii) can benefit in terms of an employment outcome from voca​tional rehabilitation services provided pursuant to title I, III, or VI.


(B)
Certain programs; limitations on major life activities


Subject to subparagraphs (C), (D), (E), and (F), the term ‘individ​ual with a disability’ means, for purposes of Secs. 701, 713, and 714, and titles II, IV, V, and VII of this Act, any person who --


(i) has a physical or mental impairment which substantially limits one or more of such person’s major life activities;


(ii) has a record of such an impairment; or


(iii) is regarded as having such an impairment.


(C)
Rights and advocacy provisions


(i) In general; exclusion of individuals engaging in drug use


For purposes of title V, the term ‘individual with a disability’ does not include an individual who is currently engaging in the illegal use of drugs, when a covered entity acts on the basis of such use.


(ii)
Exception for individuals no longer engaging in drug use


Nothing in clause (i) shall be construed to exclude as an individual with a disability an individual who --


(I) has successfully completed a supervised drug rehabilitation program and is no longer engaging in the illegal use of drugs, or has otherwise been rehabilitated successfully and is no longer engaging in such use;


(II) is participating in a supervised rehabilitation program and is no longer engaging in such use; or


(III) is erroneously regarded as engaging in such use, but is not engaging in such use;

except that it shall not be a violation of this Act for a covered entity to adopt or administer reasonable policies or procedures, including but not limited to drug testing, designed to ensure that an individual described in subclause (I) or (II) is no longer engaging in the illegal use of drugs.


(iii) Exclusion for certain services


Notwithstanding clause (i), for purposes of programs and activi​ties providing health services and services provided under titles I, II, and III, an individual shall not be excluded from the benefits of such programs or activities on the basis of his or her current illegal use of drugs if he or she is otherwise entitled to such services.


(iv) Disciplinary action


For purposes of programs and activities providing educational services, local educational agencies may take disciplinary action per​taining to the use or possession of illegal drugs or alcohol against any student who is an individual with a disability and who currently is engaging in the illegal use of drugs or in the use of alcohol to the same extent that such disciplinary action is taken against students who are not individuals with disabilities.


Furthermore, the due process procedures at Sec. 104.36 of title 34, Code of Federal Regulations (or any corresponding similar regula​tion or ruling) shall not apply to such disciplinary actions.


(v)
Employment; exclusion of alcoholics

For purposes of Secs. 793 and 794 as such sections relate to employment, the term ‘individual with a disability’ does not include any individual who is an alcoholic whose current use of alcohol pre​vents such individual from performing the duties of the job in question or whose employment, by reason of such current alcohol abuse, would constitute a direct threat to property or the safety of others.


(D)
Employment; exclusion of individuals with certain diseases or infections


For the purposes of Secs. 793 and 794, as such sections relate to employment, such term does not include an individual who has a currently contagious disease or infection and who, by reason of such disease or infection, would constitute a direct threat to the health or safety of other individuals or who, by reason of the currently contagious disease or infection, is unable to perform the duties of the job.


(E)
Rights provisions; Exclusion of individuals on basis of homo​sexuality or bisexuality


For the purposes of Secs. 488, 791, 793, and 794 --


(i) for purposes of the application of subparagraph (B) to such sections, the term ‘impairment’ does not include homosexuality or bisexuality; and


(ii) therefore the term ‘individual with a disability’ does not include an individual on the basis of homosexuality or bisexuality.


(F)
Rights provisions; exclusion of individuals on basis of certain disorders


For the purposes of Secs. 791, 793, and 794, the term ‘individual with a disability’ does not include an individual on the basis of—


(i) transvestism, transsexualism, pedophilia, exhibitionism, vo​yeurism, gender identity disorders not resulting from physical impair​ments, or other sexual behavior disorders;


(ii) compulsive gambling, kleptomania, or pyromania; or


(iii) psychoactive substance use disorders resulting from current illegal use of drugs.


(G)
Individuals with disabilities

The term ‘individuals with disabilities’ means more than one individual with a disability.

[Pub. L. 93-112. Sec. 6. Sept. 26. 1973; As added Pub. L. 105-220, title IV, Sec. 403, Aug. 7, 1998, 112 Stat. 1097; As amended Pub. L. 105-244, title I, Sec. 102(a)(9)(A), Oct. 7, 1998, 112 Stat. 1619.]

Sec. 794 Nondiscrimination under Federal grants

and programs


(a)
Promulgation of nondiscriminatory rules and regulations; copies to appropriate committees


No otherwise qualified individual with a disability in the United States, as defined in Sec. 705(20) of this title, shall, solely by reason of her or his disability, be excluded from the participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance or under any program or activity conducted by any Executive agency or by the United States Postal Service. The head of each such agency shall promulgate such regulations as may be necessary to carry out the amendments to this section made by the Rehabilitation, Comprehensive Services, and De​velopmental Disabilities Act of 1978. Copies of any proposed regula​tion shall be submitted to appropriate authorizing committees of the Congress, and such regulation may take effect no earlier than the thirtieth day after the date on which such regulation is so submitted to such committees.


(b)
“Program or activity” defined


For the purposes of this section, the term “program or activity” means all of the operations of -- 


(1)(A) a department, agency, special purpose district, or other instrumentality of a State or of a local government; or 


(B) the entity of such State or local government that distributes such assistance and each such department or agency (and each other State or local government entity) to which the assistance is extended, in the case of assistance to a State or local government;


(2)(A) a college, university, or other postsecondary institution, or a public system of higher education; or


(B)
a local educational agency (as defined in Sec. 8801 of title 20), system of vocational education, or other school system;


(3)(A) an entire corporation, partnership, or other private organi​zation, or an entire sole proprietorship—


(i) if assistance is extended to such corporation, partnership, private organization, or sole proprietorship as a whole; or


(ii) which is principally engaged in the business of providing education, health care, housing, social services, or parks and recreation; or


(B)
the entire plant or other comparable, geographically separate facility to which Federal financial assistance is extended, in the case of any other corporation, partnership, private organization, or sole proprietorship; or


(4)
any other entity which is established by two or more of the entities described in paragraph (1), (2), or (3);

any part of which is extended Federal financial assistance.


(c)
Significant structural alterations by small providers


Small providers are not required by subsection (a) of this section to make significant structural alterations to their existing facilities for the purpose of assuring program accessibility, if alternative means of providing the services are available. The terms used in this subsection shall be construed with reference to the regulations existing on March 22, 1988.


(d)
Standards used in determining violation of section


The standards used to determine whether this section has been violated in a complaint alleging employment discrimination under this section shall be the standards applied under title I of the Americans with Disabilities Act of 1990 (42 U.S.C. 12111 et seq.) and the provisions of Secs. 501 through 504, and 510, of the Americans with Disabilities Act of 1990 (42 U.S.C. 12201-12204 and 12210), as such sections relate to employment.

(Pub. L. 93-112, title V, Sec. 504, Sept. 26, 1973, 87 Stat. 394; Pub. L. 95-602. title 1, Secs. 119, 122(d)(2), Nov. 6, 1978, 92 Stat. 2982, 2987; Pub. L. 99-506, title 1, Sec. 103(d)(2)(B), title X, Sec. 1002(e)(4), Oct. 21. 1986, 100 Stat. 1810, 1844; Pub. L. 100-259, Sec. 4. Mar. 22, 1988, 102 Stat. 29; Pub. L. 100-630, title II, Sec. 206(d), Nov. 7, 1988, 102 Stat. 3312; Pub. L. 102-569, title 1, Sec. 102(p)(32), title V, Sec. 506, Oct. 29, 1992, 106 Stat. 4360, 4428; Pub. L. 103-382, title III, Sec. 394(i)(2), Oct. 20, 1994, 108 Stat. 4029; Pub. L. 105-220. title IV, Sec. 408(a)(3), Aug. 7, 1998, 112 Stat. 1203.)

Sec. 794a Remedies and attorneys’ fees


(a)(l) The remedies, procedures, and rights set forth in Sec. 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16), including the application of Secs. 706(f) through 706(k) (42 U.S.C. 2000e-5(f) through (k)), shall be available, with respect to any complaint under Sec. 791 of this title, to any employee or applicant for employment aggrieved by the final disposition of such complaint, or by the failure to take final action on such complaint. In fashioning an equitable or affirmative action remedy under such section, a court may take into account the reasonableness of the cost of any necessary work place accommodation, and the availability of alternatives therefor or other appropriate relief in order to achieve an equitable and appropriate remedy.


(2) The remedies, procedures, and rights set forth in title VI of the Civil Rights Act of 1964 [42 U.S.C. 2000d et seq.] shall be available to any person aggrieved by any act or failure to act by any recipient of Federal assistance or Federal provider of such assistance under Sec. 794 of this title.


(b) In any action or proceeding to enforce or charge a violation of a provision of this subchapter, the court, in its discretion, may allow the prevailing party, other than the United States, a reasonable attorney’s fee as part of the costs.

(Pub. L. 93-112, title V, Sec. 505, as added Pub. L. 95-602. title I, Sec. 120, Nov. 6, 1978, 92 Stat. 2982.)

Sec. 794b Secretarial responsibilities


(a) The Secretary may provide directly or by contract with State vocational rehabilitation agencies or experts or consultants or groups thereof, technical assistance --


(1) to persons operating community rehabilitation programs; and


(2) with the concurrence of the Access Board established by Sec. 792 of this title, to any public or nonprofit agency, institution, or organization;


for the purpose of assisting such persons or entities in removing architectural, transportation, or communication barriers. Any concur​rence of the Access Board under paragraph (2) shall reflect its consider​ation of the cost studies carried out by States.


(b) Any such experts or consultants, while serving pursuant to such contracts, shall be entitled to receive compensation at rates fixed by the Secretary, but not exceeding the daily equivalent of the rate of pay for level 4 of the Senior Executive Service Schedule under Sec. 5382 of title 5, including travel time, and while so serving away from their homes or regular places of business, they may be allowed travel expenses, including per diem in lieu of subsistence, as authorized by Sec. 5703 of title 5 for persons in the Government service employed intermittently.


(c) The Secretary, with the concurrence of the Access Board and the President, may provide, directly or by contract, financial assistance to any public or nonprofit agency, institution, or organization for the purpose of removing architectural, transportation, and communication barriers. No assistance may be provided under this subsection until a study demonstrating the need for such assistance has been conducted and submitted under Sec. 792(h)(1) of this title.

(d) In order to carry out this section, there are authorized to be appropriated such sums as may be necessary.

(Pub. L. 93-112, title V, Sec. 506, as added Pub. L. 95-602, title I, Sec. 120, Nov. 6, 1978,  92 Stat. 2983, and amended Pub. L. 100-630. title II, Sec. 206(e), Nov. 7, 1988, 102 Stat. 3312; Pub. L. 102-569, title V, Sec. 507, Oct. 29, 1992, 106 Stat. 4428; Pub. L. 105-220, title IV, Sec. 408(a)(3), Aug. 7, 1998, 112 Stat. 1203.)

